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APPENDI X A

MODEL MEMORANDUM OF AGREEMENT FOR ACCEPTANCE AND RETURN OF CONTRI BUTED
OCR ADVANCED FUNDS FCOR DESI GN, CONSTRUCTI ON, MAI NTENANCE, OR OPERATI ON
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MEMORANDUM OF AGREEMENT
BETVEEN
THE DEPARTMENT OF THE ARMY
AND THE
[ FULL NAME OF NON- FEDERAL CONTRI BUTOR]

FOR ACCEPTANCE AND RETURN OF [ SELECT ONE: CONTRI BUTED/ ADVANCED] FUNDS
FOR THE [ SELECT ONE: DESI GN, CONSTRUCTI ON, MAI NTENANCE, OR
OPERATI ON (OF THE FEATURE) |
OF THE [ FULL NAME OF PRQJECT]

Thi s MEMORANDUM OF AGREEMENT (hereinafter referred to as the
“MOA”"), entered into this day of [MONTH , [YEAR], by and
bet ween t he DEPARTMENT OF THE ARMY (hereinafter referred to as the
“Governnent”), represented by the [ SELECT ONE: [ FOR ADVANCED FUNDS, OR
CONTRI BUTED FUNDS | N THE AMOUNT EXCEEDI NG $2 M LLI ON FOR ALL CATEGCRI ES
OF WORK AND LESS THAN $2 M LLI ON FOR CATEGORI ES OF WORK NOT DELEGATED TO
DI STRI CT ENG NEERS - Assistant Secretary of the Arny (Civil Wrks)], OR
[ FOR CONTRI BUTED FUNDS | N THE AMOUNT OF $2 M LLION OR LESS FOR
CATEGORI ES OF WORK DELEGATED TO DI STRICT ENG NEERS - U.S. Arny Engi neer
for the [LOCATION OF DI STRICT] (hereinafter the “District Engineer”)],
and the [ FULL NAME OF NON- FEDERAL SPONSOR] (hereinafter the
“Contributor”), represented by the [TITLE OF THE PERSON SI GNI NG THE
AGREEMENT] .

W TNESSETH THAT:

VWHEREAS, the [ NAME OF THE AUTHORI ZED FEDERAL NAVI GATI ON OR FLOOD
CONTROL PRQJECT] (hereinafter referred to as the “Project”) was
aut hori zed by [Cl TE SECTI OV SUBSECTI ON] of the [CI TE PUBLI C LAW NAME AND
NUMBER] ; and

WHEREAS, the Water Resources Devel opnment Act of 1986 (Public Law
99-662) specifies the cost-sharing requirenents applicable to the
Project; and

[ NCLUDE THE FOLLOW NG PARAGRAPH ONLY FOR ADVANCED FUNDS: WHEREAS,
the Contributor has expressed a desire to eventually serve as the Non-
Federal Sponsor that will share in the costs of the project pursuant to
Public Law 99-662; and]

VHEREAS, the Contributor considers it to be inits ow interest to

expedite the [ SELECT ONE: DESI GN, CONSTRUCTI ON, MAI NTENANCE, OR
OPERATI ON] of the Project by voluntarily [contributing/advanci ng] funds
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(hereinafter referred to as [Contributed/ Advanced] funds) to be used by
the Governnent for that purpose; and

[ FOR CONTRI BUTI ON OF FUNDS FROM PRI VATE PARTI ES FOR AUTHORI ZED
NAVI GATI ON PRQJIECTS] WHEREAS, the Governnent is authorized pursuant to
33 U.S.C. 560, to accept contributed funds, to be expended in connection
with Federally appropriated funds, for any authorized work of public
i mprovenent of rivers and harbors whenever such work and expenditure nay
be considered by the Chief of Engineers to be advantageous to the
interests of navigation; [OR

[ FOR CONTRI BUTI ON OF FUNDS FROM STATES AND POLI TI CAL SUBDI VI SI ONS
FOR AUTHORI ZED FLOOD CONTROL PRQJECTS] WHEREAS, the Government is
aut hori zed pursuant to 33 U.S.C. 701(h), to accept contributed funds, to
be expended in connection with Federally appropriated funds, for any
aut hori zed fl ood control work whenever such work and expenditure may be
consi dered by the Secretary of the Arny on recomendati ons of the Chief
of Engi neers to be advantageous in the public interest; [OR

[ FOR ADVANCED FUNDS FROM LOCAL | NTERESTS FOR AUTHORI ZED NAVI GATI ON
PRQIECTS] WHEREAS, the Governnent is authorized pursuant to 33 U S.C
561, to accept and expend advanced funds; [OR]

[ FOR ADVANCED FUNDS FROM LOCAL | NTERESTS FOR AUTHORI ZED FLOOD
CONTROL PRQIECTS] WHEREAS, the Governnent is authorized pursuant to 33
US C 701(h)(1), to accept and expend advanced funds; [OR]

[ FOR CONTRI BUTI ON OF FUNDS REQUI RED OF NON- FEDERAL PUBLI C BODI ES
FOR AUTHORI ZED PRQJIECTS] WHEREAS, the Governnent is authorized pursuant
to 42 U S.C. Section 1962d-5c (Section 40 of Public Law 93-251), to
accept and expend cash contributions paid in annual installnents during
proj ect construction; [OR]

[ FOR CONTRI BUTI ON OF FUNDS REQUI RED OF NON- FEDERAL BODI ES FOR
PERFORM NG ENG NEERI NG AND DESI GN OF AUTHORI ZED WATER RESOURCE PRQJECTS
DESI RED BY NON- FEDERAL PUBLI C BODI ES]. WHEREAS, the Government is
aut hori zed under 33 U.S.C. Section 2232 (Sections 204(b) and (c) of
Public Law 99-662), to accept and expend cash contributions;

[ FOR ACCEPTANCE OF CONTRI BUTED FUNDS AND CONTRI BUTED FUNDS, OTHER,
IN THE AMOUNT OF $2, 000, 000 OR LESS, WHERE FEDERAL FUNDS HAVE BEEN
APPROPRI ATED FOR FEDERAL PROJECT WORK TO WHI CH THE PROPOSED NON- FEDERAL
WORK RELATES, AND FOR THE PURPCOSE OF DREDG NG NON- FEDERAL BERTHI NG AREAS
AND CHANNELS/ SLI PS OR TO DI SPOSE OF DREDGED MATERI AL | N A BENEFI Cl AL
MANNER (I.E., NON FEDERAL BEACH NOURI SHVENT OR WETLAND DEVELOPMENT)
UNDER THE FOLLOW NG CONDI TI ONS: (1) THE CONTRI BUTED FUNDS ARE NOT TO BE
USED TO | MPLEMENT OR MAI NTAI N ANY PORTI ON OF A FEDERAL PRQIECT FOR WHI CH
A FEDERAL CONTRI BUTI ON IS AUTHORI ZED; AND (2) THE PROPOSED NON- FEDERAL
WORK W LL BE ACCOWPLI SHED AS PART OF THE MAI NTENANCE DREDA NG OF THE
FEDERAL NAVI GATI ON PRQIECT ASSCCI ATED W TH THE PROPOSED NON- FEDERAL
WORK]. WHEREAS, the District Engineer, [LOCATION OF DISTRICT], is
aut hori zed under authority del egated by the Secretary of the
Arny/ Assi stant Secretary of the Arny for Cvil Wrks to accept
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(Contributed Funds/Contributed Funds, G her) in the anbunt of $2, 000, 000
or less for work dealing with non-Federal requests for dredgi ng non-
Federal berthing areas and channel s/slips or to dispose of dredged
material in a beneficial manner (i.e., non-Federal beach nourishnent and
wet | and devel opnent), where Federal funds have been appropriated for
Federal project work to which the proposed non-Federal work rel ates,
under the followi ng conditions: (1) the contributed funds are not to be
used to inplenent or maintain any portion of a Federal project for which
a Federal contribution is authorized; and (2) the proposed non-Federa
work will be acconplished as part of the maintenance dredging of the
Federal navigation project associated with the proposed non-Federa

work; and to execute MOAs associ ated therew th;

NOW THEREFORE, the CGovernnent and Contributor agree as foll ows:

1. Subject to any necessary appropriation, the Contributor shall
contribute to the Governnent the followi ng suns, in cash: [I TEM ZE AND
SPECI FY THE CASH AMOUNT(S)] .

2. The contributions specified in paragraph 1 above shall be nade
as follows: [ITEM ZE AND SPECI FY THE TERMS/ TI M NG OF THE PAYMENT(S); FOR
| NSTANCE, THE FOLLOW NG OFFERS THE NON- FEDERAL SPONSOR TWD MECHANI SVS
FROM WHI CH TO CHOOSE | N DECI DI NG HOW TO PROVI DE | TS CASH CONTRI BUTI ON TO
THE FEDERAL GOVERNMENT. THE NON- FEDERAL SPONSOR SHOULD | NDI CATE | TS
CHO CE DURI NG THE COURSE OF NEGOTI ATI NG THE AGREEMENT. THE MOA SHOULD
REFLECT ONLY ONE MECHANI SM ] [1] provide the Governnment with the ful
anount of the required funds by delivering a check payable to “FAQ
USAED, [ APPROPRI ATE USACE DI STRICT]” to the District Engineer. [2]
verify to the satisfaction of the Governnent that the Non-Federa
Sponsor has deposited the required funds in an escrow or other account
acceptable to the Governnent, with interest accruing to the Non-Federa
Sponsor [ ESCROW AGREEMENTS MUST FOLLOW THE MODEL | N APPENDI X B, AS
EXPLAI NED | N PARAGRAPH 12 OF THIS ER AND I N ER 37-2-10, OR BE FORWARDED
TO HQUSACE FOR REVI EW .

3. In the event that the Contributor contributes nore or |ess than
the anount |isted in paragraph 1 above, or nmkes its contributions
earlier or later than the dates listed in paragraph 1 above, this MOA
shal |l apply to whatever funds are contributed by the Contributor to the
CGovernnment pursuant to this MOA; however, the Governnent shall not
obligate any contributed funds before they are received and avail abl e.

4. The CGovernnent shall use all [Contributed/ Advanced] funds for
[ SELECT ONE: design, construction, nmaintenance or operation] of the
Project, except with regard to excess [Contributed/ Advanced] funds which
are addressed in paragraph 7 of this MOA [FOR ACCEPTANCE OF FUNDS | N
CONNECTI ON W TH O&M ACTI VI TI ES: The Contri butor shall bear al
addi tional costs of the work for which funds are accepted including any
addi ti onal environnental conpliance costs].
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5. The Governnent shall provide the Contributor with quarterly
accountings of its expenditures of [Contributed/ Advanced] funds for
[ SELECT ONE: design, construction, maintenance or operation]. The first
such accounting shall be provided within 30 days after the final day of
the first conplete Governnent fiscal year quarter follow ng receipt of
the [Contri but ed/ Advanced] funds, and subsequent accountings shall be
provided within 30 days after the final day of each succeedi ng quarter
until the [Contributed/ Advanced] funds are conpl etely expended or the
Gover nnment concl udes [ SELECT ONE: design, construction, nmintenance or
operation] on the Project.

[ USE THE FOLLOW NG TWO PARAGRAPHS FOR CONTRI BUTED FUNDS
6. Unless directed in |aw, the Governnment shall not reinburse the
Contributor for contributed funds expended by the Governnent.

7. The Government shall not credit the Contributor for the
contributed funds so as to reduce the cash contribution that otherw se
woul d be required of the Contributor pursuant to any Project Cooperation
Agreenent entered into by the Governnent and Contributor (or a | ega
entity enpowered to act on behalf of the Contributor) governing the
construction of all or part of the Project.] [CR

[ USE THE FOLLOW NG TWD PARAGRAPHS FOR ADVANCED FUNDS

6. If and only if the Governnent and the Contributor (or a |l ega
entity enpowered to act on behalf of the Contributor) enter into a
Proj ect Cooperation Agreenent governing the construction of all or part
of the Project, the Governnent shall credit the Contributor for the
advanced funds so as to reduce the cash contribution that otherw se
woul d be required of the Contributor pursuant to the Project Cooperation
Agr eenent .

7. The Governnent shall not reinburse the Contributor for advanced
funds expended by the Governnent unless funds for that purpose are
appropri ated. ]

8. The Governnent, subject to the availability of funds and
subj ect to the approval by the Secretary of the Arny, shall return to
the Contributor [contributed/ advanced] funds not expended by the
Gover nnent .

9. Nothing herein shall constitute, or be deened to constitute, an
obligation of future appropriations by the United States.

10. Nothing herein shall constitute, or be deened to constitute,
an assurance or prom se of the Governnent to take any action what soever
wWith respect to the project, including but not linted to the foll ow ng
actions: entering into a Project Cooperation Agreenent with the
Contributor; constructing the Project; including the Project in the
CGovernnent’s budget; or conpleting the [ SELECT ONE: desi gn,
construction, nmintenance, or operation] of the Project.
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11. Before any party to this MOA may bring suit in any court
concerning an issue relating to this MOA, such party nust first seek in
good faith to resolve the issue through negotiation or other forns of
nonbi ndi ng alternative dispute resolution nutually acceptable to the
parti es.

12. The Contributor shall hold and save the Governnent free from
all damages arising fromthe design, construction, operation
mai nt enance, repair ,replacenent, and rehabilitation of the Project and
any Project-related betternents, except for damages due to the fault or
negl i gence of the Governnment or its contractors.

13. Federal and State Laws. |In the exercise of their respective
rights and obligations under this MOA, the Contributor and the
Governnment agree to conply with all applicable Federal and State | aws
and regul ations, including, but not limted to, Section 601 of the G vil
Ri ghts Act of 1964, Public Law 88-352 (42 U.S.C. 2000d), and Departnent
of Defense Directive 5500.11 i ssued pursuant thereto, as well as Arny
Regul ati ons 600-7, entitled “Nondi scrimination on the Basis of Handicap
in Prograns and Activities Assisted or Conducted by the Departnent of
the Arny”.

14. Relationship of Parties. 1In the exercise of their respective
rights and obligations under this MOA the Governnent and the
Contributor each act in an independent capacity, and neither is to be
consi dered the officer, agent, or enployee of the other

15. Oficials Not to Benefit. No nenber of or delegate to the
Congress, nor any resident conm ssioner, shall be adnitted to any share
or part of this MOA, or to any benefit that may arise therefrom

16. Not i ces.

a. Any notice, request, demand, or other communi cation required or
permitted to be given under this MOA shall be deened to have been duly
given if in witing and either delivered personally or by tel egram or
mai led by first-class, registered, or certified mail, as follows:

If to the Contributor: [FULL ADDRESS]
If to the Governnent: [ FULL ADDRESS]

b. A party nmay change the address to which such comunications are
to be directed by giving witten notice to the other party in the manner
provided in this paragraph.

c. Any notice, request, demand, or other comunication nade
pursuant to this paragraph shall be deened to have been received by the
addressee at the earlier of such tine as it is actually received or
seven days after it is mail ed.

17. Confidentiality. To the extent pernitted by the | aws
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governi ng each party, the parties agree to naintain the confidentiality
of exchanged i nfornation when requested to do so by the providing party.

IN WTNESS WHERECF, the parties have executed this MOA as of the
day, nonth, and year first above witten.

THE DEPARTMENT OF THE ARMY [ THE CONTRI BUTOR]
BY: BY:
[ DI STRI CT ENG NEER [ NAVE AND Tl TLE OF AUTHORI ZED
FOR CONTRI BUTED FUNDS W THI N REPRESENTATI VE OF CONTRI BUTOR]

LIM TS OF DELEGATED AUTHORI TY]

[ ASSI STANT SECRETARY OF THE ARMY
(A VIL WORKS) FOR ADVANCED FUNDS,
AND FOR CONTRI BUTED FUNDS NOT
WTH N LIM TS DELEGATED TO
DI STRI CT ENG NEERS]
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CERTI FI CATE OF AUTHORI TY

I, , do hereby certify that | amthe principal
| egal offl cer of the [FULL NAME OF NON FEDERAL SPONSCR], that the [FULL
NAMVE OF NON- FEDERAL SPONSOR] is a legally constituted public body with
full authority and legal capability to performthe ternms of the
Agr eenment between the Departnent of the Arny and the [ FULL NAME OF
NON- FEDERAL SPONSOR] in connection with the [ FULL NAVE OF "PRQIECT"],
and to pay damages in accordance with the terns of this Agreenent, if
necessary, in the event of the failure to perform as required by
Section 221 of Public Law 91-611 (42 U.S.C. Section 1962d-5b), and that
t he persons who have executed this Agreenent on behalf of the [FULL NAME
OF NON- FEDERAL SPONSOR] have acted within their statutory authority.

IN WTNESS WHEREOF, | have nmade and executed this certification
this day of 19

[ S| GNATURE]
[ TYPED NAVE]
[ TI TLE I N FULL]
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CERTI FI CATI ON REGARDI NG LCBBYI NG

The undersigned certifies, to the best of his or her know edge and
belief that:

(1) No Federal appropriated funds have been paid or will be paid,
by or on behalf of the undersigned, to any person for influencing or
attenpting to influence an officer or enployee of any agency, a Menber
of Congress, an officer or enployee of Congress, or an enpl oyee of a
Menber of Congress in connection with the awardi ng of any Federa
contract, the nmaking of any Federal grant, the nmaking of any Federa
| oan, the entering into of any cooperative agreenent, and the extension
conti nuation, renewal, anendnent, or nodification of any Federa
contract, grant, loan, or cooperative agreenent.

(2) If any funds other than Federal appropriated funds have been
paid or will be paid to any person for influencing or attenpting to
i nfluence an officer or enpl oyee of any agency, a Menber of Congress, an
of ficer or enpl oyee of Congress, or an enployee of a Menber of Congress
in connection with this Federal contract, grant, |oan, or cooperative
agreenent, the undersigned shall conplete and subnit Standard Form LLL
"Disclosure Formto Report Lobbying," in accordance with its
i nstructions.

(3) The undersigned shall require that the | anguage of this
certification be included in the award docunents for all subawards at
all tiers (including subcontracts, subgrants, and contracts under
grants, | oans, and cooperative agreenments) and that all subrecipients
shal |l certify and di scl ose accordingly.

This certification is a material representation of fact upon which
reliance was placed when this transacti on was nade or entered into.
Subm ssion of this certification is a prerequisite for nmaking or
entering into this transaction inposed by Section 1352, Title 31, U S
Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not |less than $10,000 and not nore than
$100, 000 for each such failure.

[ S| GNATURE OF MOA S| GNATORY]
[ TYPED NAVE]
[ TI TLE I N FULL]

DATE:




